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BULLETIN

Danger to Safety or Health

This interpretation bulletin discusses the threat to
safety or health exemption, as set out in section 20 of
the Freedom of Information and Protection of Privacy
Act (FIPPA) and section 13 of the Municipal Freedom of
Information and Protection of Privacy Act (MFIPPA). It
outlines factors to consider in determining whether the
threat to safety or health exemption applies.

Section 20 of FIPPA states:

A head may refuse to disclose a record where the disclosure
could reasonably be expected to seriously threaten the safety or
health of an individual.

Section 13 of MFIPPA is virtually identical.

Why is this exemption necessary?

The purpose of the exemption in section 20 of FIPPA and section 13 of
MFIPPA is to protect individuals from serious threats to their safety or
health resulting from the disclosure of a record.

Burden of proving threat to safety or health

The burden of proving a threat to safety or health rests with the party
claiming that section 20 of FIPPA or section 13 of MFIPPA applies. Parties
resisting disclosure of a record must provide detailed and convincing
evidence to establish a reasonable expectation of probable harm if the
record is disclosed.!
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It is not enough to assert that the harms under section 20 of FIPPA or
section 13 of MFIPPA are obvious based on the record. While harm can
sometimes be inferred from the records themselves and/or the
circumstances, parties should not assume that the harms under section 20
of FIPPA or section 13 of MFIPPA are self-evident and can be proven
simply by repeating the description of harms in the act.?

Reasonable expectation of harm

Institutions resisting disclosure must show that the risk of harm is real and
not just a possibility.> However, they do not have to prove that disclosure
will in fact result in harm to an individual. Nor is it necessary to show a
probability of harm resulting from disclosure.*

For section 20 of FIPPA or section 13 of MFIPPA to apply, there must be a
reasonable basis for concluding that disclosure of the information at issue
could be expected to seriously threaten an individual’s safety or health.
Such a reasonable basis cannot be groundless, frivolous or exaggerated. A
person’s subjective fear, or their sincere belief that they could be harmed,
is an important consideration, but it is not enough on its own to establish
this exemption.®

The exemption at section 20 of FIPPA or section 13 MFIPPA is not
restricted to an actual physical attack or violence. Persistent and harassing
behaviour that could reasonably be expected to seriously threaten the
health or safety of another could be sufficient to justify the application of
the exemption.®

How much and what kind of evidence is needed to establish the harm
depends on the context of the request and the seriousness of the
consequences of disclosing the information.” A consideration of the type
of information at issue and the behaviour, or potential behaviour, of the
person or persons posing a threat may be relevant. The amount of time
between when the behaviour in question occurred and inquiry into the
matter may also be relevant.®

For example, simply exhibiting inappropriate, uncooperative or difficult
behavior® may not be sufficient to qualify for the exemption. The exemption
may, however, be established when there is a pattern of correspondence
that contains hurtful, aggressive, abusive or intimidating attacks against
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specific individuals.™ The relative vulnerability of the affected individuals
may also be a relevant factor.

Publication of statistics alone, may not raise a reasonable expectation of
harm.'? For example, in separate appeals relating to issues of animal
experimentation and abortion, information associated with specific
individuals or facilities was found to meet the “harm” threshold. More
generalized information which could not be linked to specific individuals or
facilities, or which would not reveal new or additional identifying
information, was not subject to the exemption.™

The term “individual” is not necessarily confined to a particular individual
but may be “any” individual and may include any member of an identifiable
group or organization.™
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